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Background
From the entering into force of the United Nations Conventions on the Rights
of the Persons with Disabilities (CRPD), on 3 May 2008, it has been signed by
all the 28 EU member states (25 of which have ratified the Convention) and by
other 139 countries of the world, including by the Republic of Moldova. After
concluding the ratification process, the EU, as an entity, is the first international
organization that became an official party to the Convention. For the persons
with disabilities, this specifically means that CRPD rights and principle are
supported at the EU level and that EU and member state performance is in this
sense reviewed at the international level.
At present, with the signing of the Association Agreement with the EU, the
Republic of Moldova reiterated its positive obligations assumed by ratifying the
CRPD to revise its legal framework and strengthen its institutions for assuring
the plenary and actual realization of the rights of the persons with disabilities.
In this context, CRPD imposes a paradigm-type of change of the manner in
which our societies regard the persons with disabilities. The Convention
explicitly acknowledges the fundamental rights of the persons with disabilities
to the same extent as those of any other persons. Nonetheless, the main
challenge is to assure the enforcement of the officially recognized rights by the
State Parties. The fundamental change introduced by the CRPD is that the
persons with disabilities do not have to adapt to the manner of organization of
the society anymore but the society now has the responsibility to adapt to the
needs of the persons with disabilities. Thus, only a careful monitoring of
changes in practices will be able to assure a transformation of this ambition into
reality.
IDOM has set to cover one specific right of the Convention and namely, the
right “to elect”, acknowledged in art.29 as a fundamental right to be equally
enjoyed by all citizens. The project aims to assess the national practices on the
election segment and the level of compliance thereof with the state’s
commitments about the respect for the fundamental rights of one of the most
vulnerable groups – the persons with mental impairments during the 2016
presidential elections. The report underlines the international and European
standards in this area and intends to contribute to a transfer of good practices
but taking into account that EU member states have started a reform process
that implies a revision of the existing practices.
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1. INTRODUCTORY ASPECTS
The Institute for Human Rights of the Republic of Moldova (IDOM), with the
financial support of the East-European Foundation, carried out a monitoring of
the observance of election rights in the psycho-neurological and psychiatric
institutions of Moldova during the 2016 presidential elections.
It was for the fourth time that IDOM monitored the unfolding of the elections
in Moldova; it had previously monitored both the parliamentary and the local
general elections.
This report requires an establishment of the status quo and formulating
suggestions and recommendations for the state authorities in view of assuring
the exercise of election rights by the persons with intellectual or psycho-social
impairments.
The observation of presidential elections, especially in such institutions, has
special significance for assuring the integrity of the election process and having
citizens exercise their rights of participating in the act of governance of their
country.
The data presented in this report were collected via direct observation by a
network of 30 independent observers accordingly accredited by the Central
Election Commission (CEC) by Decisions no.426 of 20 Oct 2016 and no.463
of 22 Oct 2016.
The monitoring took place in accordance with the provisions of the Election
Code of the Republic of Moldova and with the line international standards.
The analysis and criticism formulated in this report have been conceived in
good faith, in a constructive and realistic manner, while the recommendations
and practical suggestions are presented in the spirit of professional cooperation
with all those interested in promoting a fair, modern, transparent and correct
election process.
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2. PRESENTATION OF ACTIVITIES
The monitoring covered the period between 26 September and 14
November 2016, and included rounds I and II of the presidential elections.
The general objectives aimed at changing the practices and perception of the
officers of line authorities (from the election and psychiatric areas), in view of
assuring the right to vote for all the persons as well as of identifying solutions
to familiarize the beneficiaries of psychiatric and psycho-neurological
institutions about the unfolding of the election process. This report is a premiere
for the Republic of Moldova as it speaks regarding the need to assure the right
to vote to persons declared incapable.
The following activities were implemented under the project:

Identifying and training national election observers for the electoral
monitoring in psychiatric and psycho-neurological institutions: a training
seminar;

Organizing information and documentation workshops with the
administrations of Moldovan psychiatric institutions (9 institutions: 3
psychiatric hospitals, 4 psycho-neurological boarding houses for adults and 2
psycho-neurological boarding houses for children);

Monitoring the process of compilation of electoral lists by the
administration of psychiatric institutions;

Monitoring the election process on the election day – 30 October 2016;

Monitoring the election process on the election day – 13 November 2016;

Preparing and distributing billboards about the voting procedures in
psychiatric and psycho-neurological institutions;

Press release about the exertion of voting rights by the persons with
mental disabilities on the elections day;

Preparing and publishing a report on the monitoring and synthesizing of
the information collected during the monitoring.
Specific objectives:

Monitor and assess the current situation regarding the guaranteeing of
election rights in psychiatric and psycho-neurological institutions;

Sensitize relevant authorities and the public at large about the election
processes in psychiatric and psycho-neurological institutions;

Sensitize the residents of psychiatric institutions about their election
rights;

Assure the sustainability of the access to election rights within
psychiatric and psycho-neurological institutions in the future.
5


Contribute to holding a transparent election campaign in those
institutions in which persons with mental disabilities are kept;

Inform the public opinion about the holding of the voting in the said
medical facilities and social ones – psycho-neurological boarding houses.
Tasks
 Build up information collection teams within the psychiatric institutions;
 Train independent observers under the principles of the Observer’s Code of
Conduct and CEC Regulation;
 Monitor the unfolding of the election process;
 Prepare a report about the preparation and holding of elections in said
psychiatric institutions and the manner of assuring the voting rights to the
persons held in such institutions;
 Inform the public opinion and international community about any
irregularities found; etc.
3. OBSERVERS AND TERRITORIAL COVERAGE
The independent observers on behalf of IDOM had the mission to assure an
open and transparent election process in the Moldovan psychiatric institutions.
They declared their impartiality; accepted to not work for the benefit or against
a certain candidate or a certain political doctrine; to remain neutral in the period
prior to the elections and after the elections, until the official announcing of the
results; to not express any points of view about the results of the elections in the
polling stations in which they were observers; to check if each stage of the
election process takes place outside any intimidation or fraud and in accordance
with the election laws, etc.
All IDOM’s 30 observers were accredited accordingly by CEC under its
Decisions no. 426 of 20 October 2016 and no.463 of 22 October 2016.
The observers were present in 9 psychiatric institutions in which, at the moment
of the elections, 3,342 persons were institutionalized for the 1st round and 3,322
persons for the 2nd round. Of them, “according to the national legislation”1,
2,758 with the right to vote for the 1st round and 2,738 for the 2nd round. They
monitored the election process both at the premises of the voting stations and

1

See p. 4 of the Report
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how the election rights were exerted using a mobile ballot box. See the table
below for a broader picture.
Institutions
Psycho-Neurological
Boarding House of Bălți
Psycho-Neurological
Boarding House of
Bădiceni
Psycho-Neurological
Boarding House of Cocieri
Psycho-Neurological
Boarding House of
Brânzeni
Psycho-Neurological
Boarding House for
children (girls) of
Hâncești
Psycho-Neurological
Boarding House for
children (boys) of Orhei
Total Boarding Houses
Chișinău Hospital
Balti Hospital
Orhei Hospital
Total Hospitals
Total Institutions

518

Number of beneficiaries
Round I
Round II
518

431

431

344

344

275

275

289

289

206

206

2063
620
524
135
1279
3342

2063
620
510
129
1259
3322

4. NATIONAL LEGAL FRAMEWORK
The election legislation (Election Code) and the related one (Law on
Administrative Review, Law on Local Public Administration, Civil Procedure
Code, Criminal Code, Code for Contraventions etc.) as well as the subordinated
normative acts, in its complexity, as a whole, provides a relatively adequate
basis for holding democratic elections. The election rules have always been
considered especially important in the process of transferring the power from
the people to the legislative body, and this has especially been visible in the past
7

six years. Thus, after 2005, the Election Code has repeatedly been the subject
matter of parliamentary debates; however, its provisions remain liable to
revision from the human rights angle.
The legislative framework has been found incompliant with a number of
requirements that would assure the right to vote to the residents of the left bank
of the Nistru River; however, such gaps can partly be justified by the
impediments Moldova faces in exercising its de facto jurisdiction in that region.
General aspects of the presidential elections
The Moldovan Constitution sets outs that the people’s will is the basis of the
state power. Such will is expressed through free elections that take place
periodically by universal, fair, direct, secret and freely expressed suffrage.
Such right is enjoyed by all the citizens who have turned 18 years old by the
day of elections. The Election Code, in art. 13 letter b) imposes an additional
restriction for all the persons who are recognized incapable by a final court
judgment. Such a limitation is to be criticized not only under the international
standards but also under the Law no. 60 on the Social Inclusion of the Persons
with Disabilities of 30 March 2012 that in fact transposes at the national level
the safeguards provided by the CRPD that in art. 7 acknowledges this right to
all the persons with disabilities, without making differentiations based on the
form of the disability. Since both Law no.60 and the Election Code are organic
laws, under art. 6 para. (7) of the Law on Legislative Acts, we note that if a
conflict of norms arises between two legislative acts having the same legal
power that promote different solutions to the same object of regulation, the
provisions of the subsequent act shall be applied.
Thus, such an exclusion must be removed and equal opportunities in elections
assured, which is considered the most efficient and democratic means of
delegating the winners of the elections in view of representing the citizen in the
state’s eligible institutions.
Holding a transparent and open election process in accordance with the
established legislation is an essential element of the democratic society. The
right of political participation is important not only for the election process but
also to the extent it implies joining other fundamental human rights, such as the
right to free expression, movement, assemblies and peaceful associations. At
the same time, the elections are a serious examination for the entire society and
not only for the election candidates.
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The manner of holding the elections can be adequately assessed only by
applying the principle of “integrity of the election process”, avoiding an abstract
examination, outside a real context. Therefore, one should equally consider:
a)

the pre-election and election context;

b)
the observance of the election legislation provisions on regulating all the
issues of the election process;
c)

the observance of ethics provisions.

On 30 October 2016, after an interval of 20 years, the president was elected by
direct voting. This became possible in light of the Judgment of the
Constitutional Court of 4 March 2016 that declared as unconstitutional some
provisions of the Law no. 1115-XIV of 5 July 2000 on Amending and
Completing the Constitution of the Republic of Moldova, since the amendments
to the law on revising the Constitution (a draft law at that time), made by the
Members of the Parliament and accepted by the Parliament in the second
reading were not endorsed by the Constitutional Court, which leads to the
nullity of the amendments made.

5. INTERNATIONAL LEGAL FRAMEWORK
Article 21 of the Universal Declaration of Human Rights
1. Everyone has the right to take part in the government of his country,
directly or through freely chosen representatives.
2. Everyone has the right of equal access to public service in his country.
3. The will of the people shall be the basis of the authority of government;
this will shall be expressed in periodic and genuine elections which shall
be by universal and equal suffrage and shall be held by secret vote or by
equivalent free voting procedures.

Article 25 of the International Covenant on Civil and Political Rights
(1966)
Every citizen shall have the right and the opportunity, without any of the
distinctions mentioned in article 2 and without unreasonable restrictions:
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a) To take part in the conduct of public affairs, directly or through freely chosen
representatives;
b) To vote and to be elected at genuine periodic elections which shall be by
universal and equal suffrage and shall be held by secret ballot, guaranteeing
the free expression of the will of the electors;
c) To have access, on general terms of equality, to public service in his country.”
Solemnly proclaimed through article 21 of the Universal Declaration of Human
Rights, it became legally mandatory with its inclusion into the International
Covenant on Civil and Political Rights (ICCPR). In 1996, the UN Committee
on Human Rights (CHR) adopted a general commentary to article 25 of the
ICCPR. In interpreting this article, the CHR recognized that no limitation of the
right to vote can be allowed. Nonetheless, the conditions for exercising such
rights “should be based on fair and reasonable criteria.” For instance, for the
Committee, the requirement for an advanced age to be elected to a certain office
can be considered a legitimate limitation. Yet, “it is not allowed to differentiate
among citizens regarding such rights on grounds of race, color, sex, language,
religion, political or other opinion, national or social origin, property, birth or
any other circumstances.”2
In addition, the CHR considered “the limitation of the voting right on grounds
of physical impairment or imposing requirements related to literacy, education
or property to be unreasonable.” Nonetheless, according to the CHR, “the
mental incapacity may represent a reason to refuse acknowledging the right of
a person to vote or take public offices.” At the same time, the interpretation of
the ECHR had already been developed to take into account the evolutions in the
area of the international protection of human rights regarding the disability, or
it was not set forth in 1996.
Article 3 of Protocol no. 1 to the European Convention on Human Rights
(1952)
The High Contracting Parties undertake to hold free elections at reasonable
intervals by secret ballot, under conditions which will ensure the free
expression of the opinion of the people in the choice of the legislature.
At the European level, the right to free elections is guaranteed by article 3 of
Protocol no.1 to the European Convention on Human Rights (ECHR). Initially,
2

Human Rights Committee, General Comment no.25: “the right to participate in public affairs, the right to
vote and the right to equal access to public functions (article 25)”, doc. UN CCPR/C/21/Rev.1/Add.7 (12
July 1996), point 4.
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it was not clear whether those who had developed the Convention wished to
limit themselves only to the democratic structures of the member states that
joined the ECHR or to safeguard an individual right to free elections for
everyone. The caselaw of the European Court for Human Rights (ECtHR)
clarified this aspect. In its reference judgment of the Mathieu-Mohin and
Clerfayt/ Belgium case of 1987, the ECtHR confirmed that in article 3 of
Protocol no.1 it protects “the subjective right of participation” (paragraph 51) –
and namely, the right to elect and the right to be elected (that also bears the
name of active and passive voting right).
Since then, the ECtHR has continued this initial approach, underlining that
these rights “are crucial for establishing and maintaining the fundaments of
genuine democracy governed by the rule of law.”
In the case of reference Hirst/United Kingdom no. 2 that referred to the general
interdiction of exertion of the voting right imposed on convicted prisoners of
war of the United Kingdom, the ECtHR also stated that:
“the right to vote is not a privilege. In twenty first century, the presumption in
a democratic state must be in favor of inclusion … The universal suffrage has
become a basic principle (…). Any deviation from [this] principle risks to
undermine the democratic validity of the legislative body elected and the laws
it promulgates.”
Although article 3 of Protocol no. 1 does not include specific limitations
regarding the right to free elections (unlike articles 8 to 11 of the ECHR), the
ECtHR admitted that the right to vote was not absolute. Some restrictions
stipulated by the national legislation may be allowed. However, the ECtHR
always reviews to what extent the limitations imposed affect “the free
expression of opinions by persons about the election of the legislature.” Thus,
the ECtHR “seeks the arbitrary or the lack of proportionality” in the restrictive
measures introduced by the national authorities. At the same time, the ECtHR
admits that the European election systems are very diverse. Hence, European
judges are ready to offer to the member states a broad margin of appreciation
of how election processes are organized.
Article 3 of Protocol 1 refers to the “election of the legislature.” Thus, the scope
of this article is limited to certain types of elections. However, according to the
ECtHR, it is not limited to the election of national parliaments. As a
consequence, in its reference judgment in Matthews vs. UK, the ECtHR
considered the elections for the European Parliament to fall under the
jurisdiction of article 3 of Protocol 1.
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UN Convention on the Rights of Persons with Disabilities (2006)
Article 29 – Participation in political and public life
States Parties shall guarantee to persons with disabilities political rights and
the opportunity to enjoy them on an equal basis with others, and shall
undertake:
(a) To ensure that persons with disabilities can effectively and fully participate
in political and public life on an equal basis with others, directly or through
freely chosen representatives, including the right and opportunity for persons
with disabilities to vote and be elected, inter alia, by:
(i) Ensuring that voting procedures, facilities and materials are appropriate,
accessible and easy to understand and use;
(ii) Protecting the right of persons with disabilities to vote by secret ballot in
elections and public referendums without intimidation, and to stand for
elections, to effectively hold office and perform all public functions at all levels
of government, facilitating the use of assistive and new technologies where
appropriate;
(iii) Guaranteeing the free expression of the will of persons with disabilities as
electors and to this end, where necessary, at their request, allowing assistance
in voting by a person of their own choice …
Article 29 of the Convention on the Rights of Persons with Disabilities (CRPD)
provides that parties must ensure that persons with disabilities can effectively
and fully participate in political and public life on an equal basis with others,
directly or through freely chosen representatives, including the right and
opportunity for persons with disabilities to vote and be elected. Gerard Quinn3
stresses the importance of this article “since the persons with disabilities usually
lack political impact (despite their high number).”
The purpose declared by the CRPD, according to its article 1 is to promote,
protect and ensure the full and equal enjoyment of all human rights and
fundamental freedoms by all persons with disabilities, and to promote respect
for their inherent dignity. Persons with disabilities include those who have longterm physical, mental, intellectual or sensory impairments which in interaction
with various barriers may hinder their full and effective participation in society
on an equal basis with others.
3

http://www.nuigalway.ie/cdlp/staff/gerard_quinn.html
12

Without harming the interpretation that the Human Rights Committee makes to
Article 25 of the International Covenant on Civil and Political Rights to the
Guide adopted by the Venice Commission, when interpreted in corroboration,
articles 1 and 29 of the CRPD safeguard the active and passive right of the
persons with mental deficiency and of the persons with psychosocial
impairments. Until 2014, in the absence of an official interpretation of these
norms by the UN Committee for the Rights of the Persons with Disabilities, it
was not possible to indicate with certainty the scope of the protection stipulated
in article 29 of the CRPD. It can only be deduced that the deprivation of the
persons with disabilities of the right to political participation that was
considered allowed prior to the entering into effect of the CRPD should be
reanalyzed by the parties to the CRPD.
Such an approach is supported by a number of non-mandatory legal tools
unanimously adopted by the Committee of Ministers of the Council of Europe.
Recommendation Rec(2006)5 of 5 April 2006
The participation of all citizens in the political and public life and in the
democratic process are essential for the development of democratic societies.
The society must reflect the diversity of its citizens and benefit from varied
experiences and knowledge. Hence, it is important for the persons with
disabilities to be able to exert their right to vote and participate in such activities.
Recommendation Rec(2004)10 of 22 September 2004
Article 4 – Civil and political rights
1.
Persons with mental disorder should be entitle to exercise all their civil
and political rights.
2.
Any restrictions to the exercise of those rights should be in conformity
with the provisions of the Convention for the Protection of Human Rights and
Fundamental Principles and should not be based on the mere fact that a person
has a mental disorder.

In assessing the extension of the right to participate in the political life it is
essential to make reference to the concept of legal capacity on which the
Convention is based. In this sense, article 12 states that:
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1. States Parties reaffirm that persons with disabilities have the right to
recognition everywhere as persons before the law.
2. States Parties shall recognize that persons with disabilities enjoy legal
capacity on an equal basis with others in all aspects of life (…)
In short, article 12 provides that the principle of equality between persons with
disabilities and other persons applies equally to the legal capacity. Nonetheless,
as it will also be indicated in the next sections, in many countries, the
deprivation of the right to vote is often correlated directly and sometimes
automatically with losing the legal capacity. However, in 1999, the member
states of the Council of Europe recommended that the deprivation of the right
to vote be not correlated with losing one’s legal capacity or with any other
measure of ‘protection’ (such as guardianship). At present, only 7 states (3 of
them have not ratified the CRPD) of 28 EU members obstruct the right to vote
to the persons with mental impairments.
Recommendation R(99)4 of 23 February 1999
Principle 3 – Maximum preservation of capacity
„... 2. In particular, a measure of protection should not automatically deprive
the person concerned of the right to vote, or to make a will, or to consent or
refuse consent to any intervention in the health field, or to make other decisions
of a personal character at any time when his or her capacity permits him or her
to do so.”
In this connection and for the first time, the ECtHR had to adopt a judgment in
a case in which the applicant complained about having been automatically
deprived of the right to vote due to his mental health issue. In its reference case
of Alajos Kiss vs. Hungary, the ECtHR unanimously found a violation of article
3 of Protocol 1. Mr. Kiss was suffering from maniacal depression and was
placed under partial guardianship. In accordance with article 70 para (5) of the
Hungarian Constitution, the persons placed under full or partial guardianship
lose their right to vote. In assessing the proportionality of this measure, the
ECtHR noted that the Hungarian legislature had never made “an attempt to
balance competing interests or assess the proportionality of the restriction”
(para 41). In addition, the Court refused to acknowledge the broad margin of
appreciation by the Hungarian authorities, since “if a limitation of the
fundamental rights is applied to an extremely vulnerable group of the society
that was the victim of considerable discriminations in the past, such as mentally
retarded persons, the margin of appreciation by the state is substantially lower
and there must be very balanced reasons for such restrictions (…). The
14

reasoning for such an approach that questions certain classifications as such
consists in the fact that such groups along the time have suffered damages with
long-term consequences that resulted in their social exclusion. Such damages
could determine a legislative stereotyping that forbids an individualized
evaluation of their needs (…)” (paragraph 42). Until reaching such a
conclusion, the Court made certain general statements, especially referring to
article 29 of the CRPD:
“The Court further considered that "the treatment as a single class of those with
intellectual or mental disabilities is a questionable classification, and the
curtailment of their rights must be subject to strict scrutiny." This approach was
reflected in other instruments of international law (…) The Court therefore
concluded that "an indiscriminate removal of voting rights, without an
individualized judicial evaluation and solely based on a mental disability
necessitating partial guardianship, cannot be considered compatible with the
legitimate grounds for restricting the right to vote.”
The importance of this case cannot be underestimated. Although the ECtHR
does not have the authority to interpret the CRPD – which is the responsibility
of the UN Committee for the Rights of the Persons with Disabilities – this
judgment will have a probable impact beyond the European borders and, hence,
not only in the member states having a legal framework similar to the one of
Hungary (see chapter 2). In addition, the judgment eliminates automatic
deprivation of the right to vote for the persons subject to “protection” measures.
The Court seems to be prepared to accept that the “individualized judgment”
may limit the voting right of the persons with disability. At the same time, its
application in practice remains debatable, since article 29 of the CRPD clearly
imposes the participating states to ensure the full participation of the persons
with disabilities by adapting to their special needs, if necessary.
The Republic of Moldova, in its turn assumed the obligation to ensure the
effective and full participation in the political and public life, on an equal basis
with the others, directly or through freely chosen representatives, including the
right and opportunity for persons with disabilities to vote and be elected,
according to Article 29 of the CRPD. It is important to specify that in 2014, the
UN Committee for the Rights of the Persons with Disabilities that is the only
body empowered to interpret officially the CRPD, has eliminated the restrictive
interpretations admissible by other international instruments. In this sense, in
pt. 49 of the General Comment no. 1, reiterated that the “States parties have an
obligation to protect and promote the right of persons with disabilities to access
the support of their choice in voting by secret ballot, and to participate in all
elections and referendums without discrimination.”
15

International and European law in the area of the rights to vote of the persons
with intellectual and psychosocial impairments are turning fast towards full and
equal participation. The new international principles have had and will have an
impact at the national level, hence, it is necessary to have a progressive
approach that could anticipate a repeated revision of the national legal
framework in election matters as related to the persons with disabilities.

6. ARTICLE 12 OF THE CRPD, RECOGNITION BEFORE THE LAW
As noted above, the right to participate in the political life is based on the
principle of equal recognition before the law, established in article 12 of the UN
Convention on the Rights of Persons with Disabilities, which safeguards that
persons with disabilities not only have equal rights with the others but also that
the states shall protect such rights:
“1. States Parties reaffirm that persons with disabilities have the right to
recognition everywhere as persons before the law.
2. States Parties shall recognize that persons with disabilities enjoy legal
capacity on an equal basis with others in all aspects of life.
3. States Parties shall take appropriate measures to provide access by persons
with disabilities to the support they may require in exercising their legal
capacity.
4. States Parties shall ensure that all measures that relate to the exercise of legal
capacity provide for appropriate and effective safeguards to prevent abuse in
accordance with international human rights law. Such safeguards shall ensure
that measures relating to the exercise of legal capacity respect the rights, will
and preferences of the person, are free of conflict of interest and undue
influence, are proportional and tailored to the person's circumstances, apply for
the shortest time possible and are subject to regular review by a competent,
independent and impartial authority or judicial body. The safeguards shall be
proportional to the degree to which such measures affect the person's rights and
interests.
5. Subject to the provisions of this article, States Parties shall take all
appropriate and effective measures to ensure the equal right of persons with
disabilities to own or inherit property, to control their own financial affairs and
to have equal access to bank loans, mortgages and other forms of financial
credit, and shall ensure that persons with disabilities are not arbitrarily deprived
of their property.”
The right to legal capacity, according to Article 12 of the CRPD and the General
Comment no.1 of the CRPD Committee is a legal construct that recognizes the
16

persons as holders of rights, as persons before the law and that enables them
exercise their rights by making mandatory decisions and that must be observed.
The legal capacity must be applied in all areas of life, from making daily
decisions (such as concluding sale and purchase contracts or sale of main goods
and products) up to making decisions about personal relations (marriage, sexual
relations and decisions about reproduction), career (education and the
possibility to conclude labor or commercial contracts), health (the consent or
refusal to receive medical treatment), participation in political processes (voting
or running in the election) and a multitude of other more or less significant
decisions. The Council of Europe’s Commissioner for Human Rights describes
the legal capacity as a concept that goes beyond decision-making: “it is about
what it means to be a person.”
The CRPD does not require terminating the protection of the interests and
welfare of the persons with mental disabilities but challenges how the states
have got used along the time to provide such support. The CRPD thus requests
creating more efficient mechanisms, such as the mechanisms for providing
support in decision-making. Thus, states have clear obligations under article 12
(which confines a set of civil and political rights) that must be immediately
realized and are not subjected to the principle of progressive realization.
The will and preferences of the persons must be observed and they must be
allowed to exercise their free and informed consent, including regarding their
institutionalization. States must make deliberate and well-planned measures for
realizing the rights stipulate in article 12, by consulting and with the active
participation of the persons with disabilities. Some of such measures are
explicitly provided for in the General Comment No. 1 of the CRPD Committee
that in paragraph 50 includes a list thereof. States must acknowledge the persons
with disabilities as persons that exist before the law and on equal basis with the
others. States must refrain from taking any action that deprives the persons with
disabilities from the right to be on equal basis before the law and must undertake
measures to prevent non-state and private actors from interfering with the
possibility of the persons with disabilities to enjoy the right to legal capacity.
They must “holistically examine all areas of law to ensure that the right of
persons with disabilities to legal capacity is not restricted on an unequal basis
with others” and to eliminate the regimes that replace the person who makes
decisions as well as the guardianship and “all the practices that have the goal or
effect of violating article 12".
Article 12 (3) of the CRPD provides for the obligation of states to ensure access
to the support necessary to allow the persons with disabilities make decisions
that produce legal effects, such support never being able to reach the level
another person makes decisions against the will of the respective person. States
17

should “take measures to draft laws and policies that would replace substitute
decision-making regimes, respect the autonomy of the person, will and
preferences.” States are required to “facilitate the setting up of support
mechanisms, especially for the persons who are isolated and cannot have access
to the support naturally provided in the community.” The informal support is
offered daily to persons with and without disabilities by their families, friends
and community, for instance, simply by being their discussion peer. Such forms
of support in decision-making must be recognized and validated when they exist
and facilitated when they do not exist.
The right to receive support is not limited by proportionality conditions or by
excessive obligations, and the obligation is the state to offer access to support
in exercising the legal capacity is absolute. Having in mind the right to live
independently in community in conditions of equality (article 19, CRPD), the
Committee explained that “the support with exercising one’s legal capacity
should be supplied using a community-based approach. State parties must
acknowledge that communities are important resources and partners in the
process of identifying the necessary types of support in exercising one’s legal
capacity... This is in compliance with the emphasis the Convention puts on full
inclusion of the persons with disabilities in the community.” Such regimes and
measures of support in decision making must include safeguards to balance the
powers of the person who provides support, so that abuse is prevented. The
General Comment No.1 of the Committee establishes the fundamental principle
according to which “At all times … the individual autonomy and capacity of
persons with disabilities to make decisions must be respected.” Article 12 (4)
imposes states to “provide for appropriate and effective safeguards for
exercising the legal capacity,” whose main goal is to ensure the respect for the
rights, will and preferences of the person and that should include measures of
protection against undue influence. It is important to note here that the principle
of the ‘supreme interest’ is not considered to be a measure according to article
12 para (4).39 of the Council of Europe Commissioner for Human Rights that
requests safeguards to assure that the persons who provide support act in due
diligence and with good faith, respecting the autonomy and dignity of their
clients.
State must also assure training courses for the persons benefiting from support,
so that they can decide when they need more or less support or when no form
of support is needed anymore. In other words, the support should be focused to
see the person with disabilities as a subject of rights, not as an object to be
substituted for or an object regarding whom decisions are made. The respective
person must have the possibility to choose to accept the support or not, the type
and level of the support needed, the way in which the support is provided and
when the support provision ends.
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Developing systems of support in decision-making is not enough if this happens
in parallel to maintaining the regimes of substituting the persons in decisionmaking. Paragraph 29 of the General Comment No.1 of the CRPD Committee
provides guidelines about supported decision-making regimes. Paragraph 29
letter (f) forbids states to allow the support in decision-making to be used as
“justification for limiting other fundamental rights of persons with disabilities,
especially the right to vote, the right to marry, or establish a civil partnership,
and found a family, reproductive rights, parental rights, the right to give consent
for intimate relationships and medical treatment, and the right to liberty.” States
have the obligation to assure that the legal capacity of making decision is
observed in crisis situations and that independent support is provided when it
comes to medical psychiatric and other types of treatment. States must “ensure
that accurate and accessible information is provided about service options and
that non-medical approaches are made available.”
Persons with disabilities must be consulted with closely and be actively
involved in drafting and enforcing legislation, policies and other decisionmaking processes that aim at implementing article 12.
In conclusion, the CRPD imposes the States that have ratified it to abrogate the
systems that substitute for the person in decision-making and to replace them
with systems in which the person has the freedom to make the decisions they
want to make, receiving also, when needed, the support they need in decisionmaking. Instead of perpetuating the person substitution regimes in decisionmaking, according to the CRPD, States are to develop measures of support of
the persons with disabilities in decision making. This would include a review
of how legal regimes can facilitate the already existing informal support
mechanisms, such as the support offered by family or friends. Thus, the burden
stops being only on the shoulders of the state when it comes to providing
comprehensive support to all the persons with disabilities that need it because
the state may simply recognize the support mechanisms that already exist.
The tendency to overcome the model of substitution of the person in decisionmaking or their negation is present not only at the CRPD level but also at the
level of legal activities related to policies of many international bodies that
establish standards in the human rights area as well as in the reports of the
Commissioner for Human Rights of the Council of Europe, ECtHR judgments
and documents of the EU Agency for Fundamental Rights.
At the same time, the Parliamentary Assembly of the Council of Europe invites
member states already in 2009 to “guarantee that people with disabilities retain
and exercise legal capacity on an equal basis with other members of society,” a
requirement that can be met only if, among others, the following is ensured: the
right of persons with disabilities to “make decisions is not limited or substituted
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by others, that measures concerning them are individually tailored to their needs
and that they may be supported in their decision making by a support person.”
7.
SPECIFIC ASPECTS OF THE OBSERVATION OF ELECTIONS
IN PSYCHIATRIC AND PSYCHO-NEUROLOGICAL INSTITUTIONS
OF MOLDOVA
During the evaluation of the current situation we found that the 9 institutions
had 3342 persons placed for the 1st round and 3322 persons for 2nd round. In the
part related to the number of persons with full legal capacity, the information is
incomplete, since psychiatric hospitals do not have data about the number of
persons declared incapable other than in particular cases. Hence, of the 2064
residents of boarding houses, 1479 have full legal capacity. At the same time, it
was impossible to identify holistically how many of the 1279 (1259 for the 2nd
round) beneficiaries of psychiatric hospitals had full legal capacity and which
of them had the right to vote “according to the national legislation”4.
In another connection, the lack of information in hospitals about the
beneficiaries declared incapable requires their administration to treat them as
persons with full legal capacity. In this connection, we can estimate that, in
total, there were 2758 beneficiaries with the right to vote “according to the
national legislation” in the 9 institutions (2738 for the 2nd round).
These figures were collected after the IDOM representatives conducted 9
documentation and information visits within each psychiatric/psychoneurological institution. During the visits, we discussed about the importance
of ensuring the right to vote to the beneficiaries of the institutions; however,
after the election day we found that the number of persons present in the election
lists did not coincide with the actual number of persons institutionalized. This
means that the administration of the institutions unilaterally decided on nonincluding certain beneficiaries into the voting lists and so, of the circa 3300
persons (approx. 2740 with the right to vote “according to the national
legislation”), they entered only 1231 beneficiaries in the lists (1271 for the 2nd
round) but in the end only 799 persons exercised their right to vote in the 1st
round and 916 persons in the 2nd round.
Psychiatric hospitals work under the aegis of the Ministry of Health while
psychiatric boarding houses are under the Ministry of Labor, Social Protection
and Family. Nonetheless, the state had not assured efficiently the right to vote
to these persons. Both in the previous elections and during the 2016 presidential
4

Quotation marks are used by the author of the report due to the alleged conflict between the provisions of the
Election Code and the provisions of Law no. 60 on the Social Inclusion of the Persons with Disabilities; see
above the arguments set forth in the section “Legislative Framework.”
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elections, the institutionalized persons did not benefit from polling stations in
the institutions’ territory, except for the psychiatric hospital of Codru, Chişinău.
8.

ELECTION LISTS

The election lists are prepared based on the State Voters’ Registry that is made
up based on the State Population Registry. There are lists comprising all the
citizens with the right to vote who live or have their residence in the jurisdiction
of one polling station.
The persons hospitalized or institutionalized in other curative institutions
located in the same district with their domicile are entered in the main election
lists and vote according to the voting rules at the place of location, based on the
data presented by the managers of the respective institutions.
According to this rule, the persons institutionalized in the psycho-neurological
boarding houses must be entered in the main list of the polling station and can
exercise their right to vote by going to the polling station or vote at the place of
their location after lodging a request if, for health reasons or other grounded
reasons, they cannot go to the premises of the polling station.
If the voters with the right to vote on the election day are in sanatoriums or rest
houses, in hospitals or other curative institutions located in a place other than
where they have their domicile or residence registered, but located in the
territory of Moldova, they must enter their names in the additional election list.
The entering into the election list of this category of persons takes place two
weeks prior to the election day and until 18:00 hours of the day preceding the
election day. The personal data for this category of voters are entered in the
additional voting list by the institution’s manager, is signed and stamped with
the institution’s stamp and transmitted to the election bureau of the polling
station of the respective jurisdiction on the day preceding the election day.
On the election day, the members of the election bureau of the polling station
travel to the respective institution with a mobile polling box and the additional
election list.
The managers of the institutions shall estimate the number of persons who will
participate in the voting and shall request a sufficient number of ballots from
the election bureau of the polling station, specifying their number in the state
language and in Russian.
If referring to the method of preparation of election lists, the IDOM national
observers in their monitoring found a number of irregularities, unclarities and
even exclusions from the lists of the persons with the right to vote. Even if
documentation and information visits were organized to each psycho21

neurological/psychiatric institution, not all the persons enjoyed their right to
vote. See the table below for a broader picture of the number of residents
included in the election lists within the 2016 presidential elections:
Institutions
Psycho-Neurological
Boarding House of Bălți
Psycho-Neurological
Boarding House of Bădiceni
Psycho-Neurological
Boarding House of Cocieri
Psycho-Neurological
Boarding House of Brânzeni
Psycho-Neurological
Boarding House for children
(girls) of Hâncești
Psycho-Neurological
Boarding House for children
(boys) of Orhei
Total boarding houses
Chișinău Hospital
Bălți Hospital
Orhei Hospital
Total Hospitals
Total Institutions

Number of residents entered in the
election lists
st
1 round
2nd round
345
345
143

143

0

40

275

275

33

33

140

140

936
162
103
30
295
1231

976
162
103
30
295
1271

9. FINDINGS ABOUT THE ELECTION PROCESS ON THE
ELECTION DAY
The election process on the election day, during the 1st and 2nd rounds, took
place with certain incidents that in our view cannot influence the results of the
presidential elections. However, a review of the forms submitted by the
observers and the transcripts of the election bureaus of polling stations outline
several categories of violations. The violations referred to the non-inclusion of
persons with the right to vote into the election lists, failure to assure access to
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voting under the excuse of the mental incapacity of exercising one’s right to
vote, institution’s staff influencing the voters’ vote, failure to assure secret
voting during the voting process, etc.
The Moldovan psychiatric/psycho-neurological institutions that were
monitored by IDOM had 3342 persons institutionalized during the 1st round and
3322 during the 2nd round, of whom 2750 persons had the right to vote
“according to the national legislation.” During the poll of 30 Oct 2016, 799
residents expressed their vote, while in the 2nd round, of 13 Nov 2016 – 916
residents did so.
In the comparative table below, one can see that the rate of participation was
higher in the 2nd round than in the 1st round and comes closer to the maximum
indicators established in 2014.
4500
4000
3500
3000
2500
2000
1500
1000
500
0
2009

2011

2014

2016
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2016
Turul I

Nr. de beneficiari

4107

4142

3090

3342

3322

Nr. de beneficiari ce au
votat

469

286

1039

779

916

23

An analysis of each institution in part follows hereinafter
9.1. Psycho-Neurological Boarding House of Bădiceni, Soroca
Of the total number of 431 persons placed, 169 are deprived of the legal capacity
by a final court judgment. It results that 262 persons expressed their right to
vote “according to the national legislation”.
Nonetheless, during the 1st round of the elections, the administration checked in
advance the main election lists that included 135 residents and found that only
42 of them had not been declared incapable. In this connection, after rechecking
the personal files, the list was corrected by replacing and being completed with
other beneficiaries who had not been deprived of their legal capacity and thus
included 143 persons.
On the election day of 30 October 2016, a mobile polling box was requested for
50 beneficiaries while the other 93 went to exercise their voting right at the
polling station. During the verification of their personal codes via the State
Voter’s Registry, 87 of them were found to have a special status and their right
to vote was obstructed, although their personal files did not show that they had
been declared incapable.
At the same time, circa 60 of the said beneficiaries exercised their right to elect
during the poll of 13 November 2016 that was exclusively assured via a mobile
polling box. The final results were the following: 38 residents expressed their
right to vote in the 1st round and 93 persons – in the 2nd round.
The observers at the polling station, during the 1st round, noted the hostile
attitude to the boarding house’s residents who have come to the polling station
to exercise their right. Apparently, some residents did not know the reason and
goal of their being there. Such displays of intolerance were externalized by most
of those present at the polling station, both voters, observers and even members
of the polling station. The latter did not make their least efforts to guide the
beneficiaries in the voting procedure and sometimes spoke in high tone.
The circumstances expressed raise a number of concerns about the effective
ensurance of the right to vote to the residents of boarding houses:
 First, the election lists not showing the actual number of persons placed in
the boarding house denotes a high rate of stigmatization and prejudice of
decision-makers to the mental capacity of the residents, displayed by denying
their capacity.
 Another alarming issue is the accuracy of data from the State Voters’
Registry that included erroneous data about the persons declared incapable.
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 The 2nd round generates additional concerns related to the transparency of
the voting procedure using a mobile polling box. There is reasonable doubt that
when voting using a mobile polling box, the personal code was checked against
the State Voter’s Registry and thus the impediments were excluded for the
persons declared incapable. In the absence of an official declaration by the
election bodies it is difficult to draw a unilateral conclusion about the said
circumstances, and it is pending based on IDOM’s request and the institution’s
administration to CEC and Ministry of Justice, as the supplier of information
for the RSA, in the part related to court judgments that declare persons
incapable.
 The hostile atmosphere to the boarding house’s residents at the polling
station points out the lack of realization of the responsibility the society bears
in view of eliminating the barriers imposed, which imposes additional obstacles
in assuring social inclusion.
 A number of residents showed up at the polling station based on an
uninformed agreement.
 The members of the polling station did not know their obligations related to
the reasonable adjustment of election practices for the persons with disabilities
to ensure the exercise of their voting rights.
9.2. Psycho-Neurological Boarding House of Orhei
Of the total number of 206 residents, 10 are declared incapable while the
election list of the polling station in the jurisdiction of which the institution was
located included 140 residents of the right to vote. In the 1st and 2nd rounds, the
vote was exercised by 22 beneficiaries, 4 of whom voted via the mobile polling
station.
It is alarming to have an exaggeratedly high number – 118 residents with the
right to vote – who have not expressed their right to vote. The low rate of
participation allows outlining the following conclusions:
 Residents are not sufficiently informed about the significance and
importance of the election process;
 The visibility of election candidates in the institution is low or missing.
 The high level of stigmatization and prejudice by the decision-makers to the
residents intimidates and demotivates the beneficiaries to take a socially active
position in the society;
 Especially alarming was the situation of 2 beneficiaries who were not
allowed to vote due to their flaws that did not allow them to put the stamp on
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their own. The members of the commission forbade third parties to put the
stamp for them, although the legislation in force allows votes to be assisted.
 Outside these special findings, near the polling station 3 persons without any
election marks intimidated and influenced voters to not vote.
9.3. Psycho-Neurological Boarding House of Hînceşti
There are 289 persons placed in the boarding house, 136 of whom are declared
incapable; however, only 33 persons were included in the lists, so that only 6 to
exercise their vote in the end. The administration explains this by the high
number of persons declared incapable as well as by the fact that the other
residents were actually incapable of expressing their vote.
Hence, we attested a stereotyped and prejudiced attitude of the decision-makers
and their inaction to familiarize the beneficiaries with the election process and
properly prepare the election lists, which determined the failure of the residents
to participate in the 2016 presidential elections.
9.4. Psycho-Neurological Boarding House of Cocieri, Dubăsari
There are 344 persons placed in this institution, 90 of whom are declared
incapable. The boarding house is located on the left bank of the Nistru River,
which degenerates additional weaknesses in assuring the right to vote to the
institution’s residents, since the tense relation with the separatist regime
imposes obstacles for the Republic of Moldova in exercising its de facto
jurisdiction in this region.
In the 1st round, the institution’s administration requested a mobile polling box,
although it had not lodged a separate request for such purpose. On the election
day of 30 Oct 2016, the director was informed about the impossibility for the
polling box to travel to the boarding house, due to security reasons. The
separatist regime placed its armed “militia” in the immediate neighborhood of
the Cocieri Boarding House, thus making it impossible to transport a mobile
polling box in safety but also putting the transportation of the residents to the
polling station at risk.
To compare with the 1st round, when none of the residents voted, in the 2nd
round the problem was exceeded by having 40 beneficiaries transported to the
polling station where they could express their vote. In the observers’
assessment, despite the fact that hostile attitudes were noticed on behalf of other
voters/observers, the residents exercised their electoral right in a peaceful and
organized manner.
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Making abstraction from the Transnistrian conflict that conditions the most
significant impediments in the realization of the right to vote by the boarding
house’s beneficiaries, we found the following irregularities or impediments in
assuring the right to vote:
 Problematic location of the boarding house for having beneficiaries exert
their voting right;
 For the 1st round, the administration did not include the boarding house’s
beneficiaries into the list while for the 2nd round it entered into the list only a
part of the residents.
9.5. Psycho-Neurological Boarding House of Bălți
The institution hosts 518 persons, 145 of whom are declared incapable persons.
Most of the beneficiaries with the right to vote “according to the national
legislation” were included into the lists – a total of 345 persons. In the 1st round
of the presidential elections 258 beneficiaries expressed their right to vote and
240 in the 2nd round.
In the part related to the organizing and holding of the election process, the
observers retained the circumstances that created additional difficulties in
ensuring the right to vote for the boarding house’s beneficiaries. The latter were
especially not informed about the voting procedure or about the election
candidates, hence:
 Most of them did not know the role of the stamp and where to put it;
 Nurses supervised them in stations to give them explanations in private;
 Two or three persons were entering the polling booth, including the medical
worker who explained where to put the stamp;
 To the persons with hearing impairments it was not possible to explain what
they had to do and were left to deal with it on their own;
 The lists were not accessible to the persons with sight impairments or to the
persons with movement impairments.
 In an individual case, a resident “tried to escape” but at the calls of the driver
who had transported them was violently stopped by two local inhabitants. He
was later brought to the initial group and transported to the boarding house.
 Although 2 medical assistants facilitated the voting process by providing
assistance to the residents, other 2 assistants sat on chairs and in fact contributed
to the creation of a hostile environment to the voters who had come from the
boarding house, by inadequately expressing their opinions out loud, such as
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“they don’t understand anything anyway, don’t bother explaining them because
they won’t understand anyway”;
 The voting using a mobile polling box reiterated the problem related to the
intimidation of the beneficiaries by the boarding house’s staff.
9.6. Psycho-Neurological Boarding House of Brânzeni, Edineț
The institution has 275 residents, 34 of whom are declared incapable under a
court judgment. By contrast with other boarding houses, in accordance with the
international safeguards, all the beneficiaries have been included in election
lists. Hence, the administration of the boarding school excluded the procedural
barriers and thus declined its liability for limiting the right to vote.
Similarly, we saluted the fact that the residents’ right to be accompanied by a
person in the polling booth was respected. Thus, 29 persons with physical
impairments expressly requested to be assisted by other patients.
In consequence, 191 beneficiaries expressed their right to vote in the 1 st round
and 197 beneficiaries in the 2nd round.

9.7. Psychiatric Clinical Hospitals
The Psychiatric Hospital of Codru was the only institution monitored by IDOM
in whose premises a polling station was opened. This fact did not exclude,
however, the issue of the non-inclusion of the beneficiaries into the list. The
Hospital included 162 persons of the total number of 620 hospitalized, and only
143 persons voted. The hospital’s administration could not tell us how many
persons have been deprived of their legal capacity and the small rate of
participation was reasoned by the fact that most of the persons did not have their
identity acts with them, as most often they are with the relatives who refuse to
bring them to the hospital. In general, we can say that this, similarly to the
voters’ hostility, could be found in most of the institutions monitored.
Another problem noticed is the abusive support provided to the hospital
beneficiaries by the institution’s staff, during the voting using a mobile polling
station. In this sense, we attested that the voters, without expressly requesting
it, were assisted even in the ‘polling booth’ where they were helped to put the
stamp. At the same time, the mobile box was not taken to all the hospital
sections, the selection being based on the prejudice that some of them did not
have the right or mental capacity to express their vote.
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In the Psychiatric Hospital of Orhei, on the election day, there were hospitalized
135 patients for the 1st round and 129 for the 2nd round, and only 30 were put in
the list to vote, as 3 were proved to be lacking legal capacity under a court
judgment. Although more patients wanted to vote since they had their identity
cards with them, they were refused on the grounds they had not been entered in
the list by the hospital administration. As a result, only 27 persons expressed
their voting right in the 1st and 2nd rounds.
Similar problems were found in the Psychiatric Hospital of Bălți that had 524
persons hospitalized during the 1st round and 510 in the 2nd round. Of the total
number, only 103 persons were put in the election lists, although this was not
an obstacle for 114 beneficiaries to express their vote in the 1st round and 134
in the 2nd round.
For a broader image of the election process during the 2016 presidential
elections in the institutions monitored, check out the totaling table presented
below.
Monitoring of the access to vote in psychiatric and psycho-neurological
hospitals during the presidential elections of 30 October and 13 November
2016

Institutions

PsychoNeurological
Boarding
House of Bălți
PsychoNeurological
Boarding
House of
Bădiceni
PsychoNeurological

No. of
No. of
persons
No. of
No. of
persons
with special
beneficiarie
persons
entered in
status –
s
who voted
the lists
declared
incapable
st
nd
st
nd
st
nd
1
2
1
2
1
2
1st
2nd
roun roun roun roun roun roun roun roun
d
d
d
d
d
d
d
d
518 518 345 345 258 240 145 145

431

431

143

143

38

93

169

169

344

344

0

40

0

40

90

90
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Boarding
House of
Cocieri
PsychoNeurological
Boarding
House of
Brânzeni
PsychoNeurological
Boarding
House for
children
(girls) of
Hâncești
PsychoNeurological
Boarding
House for
children
(boys) of
Orhei
Total
Boarding
Houses
Chișinău
Hospital
Balti Hospital
Orhei Hospital
Total
Hospitals
Total
Institutions5

5

275

275

275

275

191

197

34

34

289

289

33

33

6

6

136

136

206

206

140

140

22

22

10

10

2063 2063 936

976

515

598

584

584

620

162

162

143

143

-

-

524 510 103
135 129 30
1279 1259 295

103
30
295

114
27
284

134
41
318

-

-

3342 3322 1231 1271 799

916

-

-

620

Note: Psychiatric hospitals do not have data about the no. of persons declared incapable.
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10. CONCLUSIONS ABOUT THE SYSTEMIC GAPS IN ENSURING
THE RIGHT TO VOTE FOR THE PERSONS FROM ‘RESIDENTIAL’
INSTITUTIONS
At the beginning of the report we reminded of some international and European
standards that facilitate the full participation in the election process of persons
with intellectual and psychosocial impairments. In Moldova, as in many other
countries, the persons who have lost their legal capacity (declared incapable)
are automatically deprived of the right to participate in political activities.
Nonetheless, the ECtHR has clearly stated that such an automatic deprivation
contravenes the ECHR, and this, at the level of EU states, has launched a
revising of the existing practices. At present, 21 member states do not limit
anymore the right to vote due to the person’s disability.
The guiding principle must clearly be extracted from article 29 of the CRPD
and reasserted recently (2014) in the General Comment no.1 by the UN
Committee. The same principles are reiterated in Resolution 1642 (2009) of the
Parliamentary Assembly of the Council of Europe on the Access of Persons
with Disabilities and Their Full and Active Participation in the Society. In this
sense, the MPs requested the member states of the Council of Europe to take
the necessary measures “to ensure that, in accordance with the United Nations
Convention on the Rights of Persons with Disabilities and its Optional Protocol,
people placed under guardianship are not deprived of their fundamental rights
(not least the rights to own property, to work, to a family life, to marry, to vote,
to form and join associations, to bring legal proceedings and to draw up a will),
and, where they need external assistance so as to exercise those rights, that they
are afforded appropriate support, without their wishes or intentions being
superseded.”
In reality, in its general comment to article 25 of the International Covenant to
Civil and Political Rights of 1996, the Human Rights Committee proposed
already this approach but with some prudence. The Committee underlined that
“positive measures should be taken to overcome specific difficulties, such as
illiteracy, language barriers (…) which prevent persons entitled to vote from
exercising their rights effectively. Information and materials about voting
should be available in minority languages. Specific methods, such as
photographs and symbols, should be adopted to ensure that illiterate voters have
adequate information on which to base their choice.” This argument is viable
also for the persons with mental disabilities.
The measures that could be adopted include providing clear explanations during
the election process; using a simple language and of sentences accompanied by
illustrations; ensuring the fact that there are funds available to provide
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accessible information during the election process; granting to the persons with
disabilities the right to select a person that would fulfil the role of personal
assistant during the voting procedure, as the state expressly assumed in article
29 letters (i, a) of the CRPD; encouraging each political party to describe its
program in a structured language in a similar and easy to understand format;
organizing information sessions about the election process in specialized
institutions; training the persons responsible with supervising the election at the
local level to assure that they can supply due explanations about the procedure
to the persons with intellectual and psychosocial impairments; ensuring that
accessibility measures are applied for any future technological developments,
such as the electronic voting.
Moldova should undertake progressive action to ensure the effective
implementation of the provisions of article 29 of the CRPD. Thus, the
systematic impediments are to be removed in a priority manner:
 Legal restrictions on the exercise of the right to vote of the persons declared
incapable that expressly affects the persons with psychosocial or intellectual
impairments;
 The arbitrary decisions of decision-makers to not include all the
beneficiaries of ‘residential’ institutions into the election lists;
 The State Voters’ Registry includes erroneous data about the persons who
have been declared incapable;
 The lack of primitive provisions that would enhance the level of liability for
limiting the right to vote of the persons with mental disabilities;
 Hostile environments faced by the beneficiaries of residential institutions
during voting in the polling stations, expressed both by other voters and by
station members or even by observers;
 Insufficient knowledge of the members of voting stations on the special
rights of the persons with disabilities, established in article 29 of the CRPD;
 Insufficient training of nurses in the respective institutions on the admissible
limits of assisting the voter in the voting process;
 Insufficient information to residents about the role and importance of the
election process;
 Insufficient informing about the voting procedure as well as about the
election candidates;
 Voting procedure inaccessible for the persons with physical or sensorial
impairments;
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 Inefficient location of the Cocieri Psycho-Neurological Boarding House for
ensuring the voting right of its beneficiaries;
 Transporting some beneficiaries to the polling station, although they did not
express their will to vote.
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RECOMMENDATIONS
Taking into account the observations made and the concerns expressed, IDOM
recommends:

To ensure that the persons with disabilities can participate effectively and
fully in the political life, on an equal basis with the others, directly, including
for persons declared incapable;

To ensure accessible procedures to the persons with disabilities by
implementing alternative voting methods;

To ensure incentives and voting materials that are adequate, accessible
and easy to understand and used;

To protect the right of persons with disabilities to vote by secret vote in
public elections and referenda, without intimidation;

Safeguard the free expression of the will of persons with disabilities in
the process of voting, by allowing to select a person for assistance upon request;

Open polling booths within the psycho-neurological boarding houses and
psychiatric hospitals;

Adequate prior training of the election officers in the international and
national standards in view of assuring the right to vote for the persons with
disabilities;

Organize voting simulation sessions to familiarize the beneficiaries of the
institutions with the stages to go through;

Provide in advance to the beneficiaries of psycho-neurological and
psychiatric institutions with relevant information about the elections and the
election candidates. The information designated for them must be checked in
advance by CEC in view of excluding obvious disinformation;

Complete article 181 of the Criminal Code “impede the free exercise of
the election right or the work of the election bodies,” with a new crime
component that would punish and hence make accountable about the knowing
obstruction of the free exercise of the election right, even for one individual;

Hold accountable the decision-makers who impede one to exercise their
right to vote;

Update in a quality manner the election lists in psychiatric and psychoneurological institutions.
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